














B. SCOPE OF EVIDENCE

19. This evidence addresses three main elements:

(M)

(i)

(iii)

The Crown’s failure to recognise and give effect to the principle of
Rangatiratanga in the process of negotiating, and in the substance of,
international trade and investment agreements as they relate to the
climate crisis, and the Crown’s exceeding of its authority under the
principle of Kawanatanga. Further breaches relate to Tiriti-derived
principles of Mutual Recognition and Respect, Partnership, and

Active Protection.

The Crown’s adoption of international free trade and investment
agreements that either seek to avoid any binding commitments on
climate change, or actively promote “green technologies” and
investments, including ‘“nature-based”, “blue carbon” and carbon
trading, as solutions, while not reducing or altering trade-related

activities that exacerbate the climate crisis.

Both approaches promote and adopt concepts, legal and economic
instruments, technologies and techniques, and practices that embody
western capitalist worldviews that are contradictory to tikanga,
matauranga and kaitiakitanga, and have often impacted negatively on
the responsibilities, rights and wellbeing of Indigenous Peoples

around the world.

The Crown has adopted international obligations in a number of trade
and investment treaties that provide foreign investors with access to
the controversial enforcement regime of investor-state dispute
settlement (ISDS). ISDS enables foreign investors to sue
governments directly in international arbitral tribunals for alleged
breaches of special rights that the host government has guaranteed
under investment agreements or investment chapters in FTAs and to

seek large compensatory awards.




The ISDS regime has been disproportionately used by foreign
investors in resource-based activities and, recently, to challenge

measures to address the climate crisis.

New Zealand governments since 2017 have adopted a policy not to
include ISDS in future agreements, but existing agreements retain the
ISDS mechanism. That potentially opens to legal challenge any new
Tiriti-compliant climate change measures and Crown actions to stop
or prevent climate-toxic activities, including changes to the terms of
extraction licenses that may be awarded under the current coalition
government. Threats to bring such disputes can have a chilling effect

on governments’ willingness to adopt such measures.

20. The approaches referred to in paragraph 18(ii) will be illustrated by

reference to:

(i) The Comprehensive and Progressive Agreement for Trans-Pacific
Partnership (CPTPP), the successor to the TPPA, that involves
Australia, Brunei Darussalam, Canada, Chile, Japan, Malaysia,
Mexico, New Zealand, Peru, Singapore, and Viet Nam, and the recent
accession of the United Kingdom. This includes the Inclusive Trade

Action Group 3-year review conducted by MFAT of the CPTPP.

(1) The Agreements on “Clean Economy” and “Supply Chains” as part
of the IPEF, signed by the Crown on behalf of Aotearoa New Zealand
in May 2024 and November 2023, respectively. The IPEF
negotiations were driven by the United States (US), and included
Australia, Brunei Darussalam, India, Indonesia, Fiji, Japan,
Malaysia, Philippines, Singapore, South Korea, Thailand, United
States and Viet Nam.
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C.1 Rangatiratanga and the right to treat

23. The starting point for understanding rangatiratanga in the international
treaty-making space is the briefs of evidence that Dr Moana Jackson
submitted in a series of Waitangi Tribunal inquiries: 7e Rohe Potae (Wai
898), Te Paparahi o te Raki (Wai 1040) and TPPA (Wai 2522) claims.* The
Tribunal in the Wai 2522 TPPA inquiry deferred the matter of international
treaty-making authority to the Constitutional Kaupapa inquiry.® Nga Toki
Whakarururanga has relied on Dr Jackson’s evidence in its Statement of

Claim to that inquiry.

24. Although a conclusive analysis in the Constitutional Kaupapa inquiry is still
pending, Dr Jackson’s evidence that Rangatira never ceded any power to the
Crown to make international treaties on behalf of their hapfi is critical to this
inquiry when considering the authority of Rangatiratanga and the limitations

on Kawanatanga and the related principles.

25. The following extract from Dr Jackson’s evidence is pivotal to the principle

of Rangatiratanga in relation to the mana and authority to treat:

Like all concepts of power, mana or tino rangatiratanga is made up of
a number of different but inseparable constituent parts that may be

called the specifics of power. These included:

a. The power to define — that is, the power to define the
rights, interests and place of both the collective and of individuals

as mokopuna and as citizens,

b. The power to protect — that is, power to be kaitiaki, to
manaaki and maintain the peace, and to protect everything and
everyone within the polity through an ultimate authority to wage

war when necessary;

4 Wai 2522, excerpt of Document B9(a), Brief of Evidence of Moana Jackson as appended to
his Second Brief of Evidence dated 17 October 2019. Annexed as Exhibit “A”

* Waitangi Tribunal, CPTPP Report, p. 22.




C. The power to decide — that is, the power to make decisions

about everything affecting the wellbeing of the people;

d. The power to reconcile — that is, the power to restore,
enhance and advance whakapapa relationships in peace and most

especially after conflict through processes such as hohou rongo;

e. The power to develop — that is, the power to change in
ways that are consistent with tikanga and conducive to the

advancement of the people; and

f The power to treat - that is the power to negotiate and

commit to formal collective agreements with other polities.

31. This expansive reach necessarily presupposed that mana was an
absolute political and constitutional power. It was absolute because
it was absolutely the prerogative of Iwi and Hapii, but it was also
absolute in the sense that it was commensurate with independence. It
was of course always bound by tikanga but it was a totalising

authority that could not be tampered with by that of another polity.

32. Mana was in fact absolutely inalienable. It was a taonga handed
down from the tipuna to be exercised by the living for the benefit of
the mokopuna, and no matter how powerful rangatira might presume
to be, they never possessed the authority nor had the right to give it
away or subordinate it to some other entity. The fact that there is no
word in Te Reo Maori for ‘cede’is not a linguistic shortcoming but an
indication that to even contemplate giving away mana would have
been legally impossible, politically untenable, and culturally

incomprehensible.

33. And just as mana as a totalising authority could never be ceded,
so its constituent parts were inalienable. Thus the right to declare war
was as jealously guarded as the right to hold the land and would never
be ceded or delegated to another polity to exercise on one’s behalf. It

would have been impossible for example for Ngati Kahungunu to




delegate its authority to maintain peace or declare war to say Ngai

Tahu.

34. Similarly the right to treat was also fundamentally inalienable
and would never, could never, be ceded or delegated to another polity
to exercise on one s behalf. It would have been impossible for example
for Ngati Manawa to delegate its authority to treat and make
agreements with others to say Ngati Mutunga.

26. The role of Kawanatanga in international treaty making is therefore
constrained by the ongoing constitutional and authority of mana and the
exercise of rangatiratanga, and the principle of Kawanatanga is to be

understood accordingly.

27. The Tiriti-derived principles of Mutual Recognition and Respect and
Partnership are consequent on those two principles. Logically, the
principle of Active Protection cannot assume or legitimate any presumed
authority by the Crown that is inconsistent with the principle of

Rangatiratanga.

C.2 Nga Toki Whakarururanga’s Tiriti o Waitangi assessments

28. The Tiriti o Waitangi assessments of IPEF® EU NZ FTA’ and
AANZFTAS® conducted by Nga Toki Whakarururanga, and its report on
the review of the ITAG linked to the CPTPP,° show that the Crown has
consistently breached the principle of Rangatiratanga and exceeded the

principle of Kawanatanga by unilaterally assuming the exclusive power

8 Nga Toki Whakarururanga, Te Tiriti o Waitangi Assessment of the Indo-Pacific Economic
Framework Negotiations and Agreements on Supply Chains, Clean Economy, Fair Economic
and Overview, 16 July 2024, Attached as Exhibit “B”.

7 Nga Toki Whakarururanga, Te Tiriti o Waitangi Assessment of the New Zealand European
Union Free Trade Agreement, 15 May 2023. Attached as Exhibit “C”.

8 Nga Toki Whakarururanga, Te Tiriti o Waitangi Assessment of the Second Protocol to Amend
the Agreement Establishing the ASEAN-Australia-New Zealand Free Trade Area, 15 July 2024.
Attached as Exhibit “D”.

® Ministry of Foreign Affairs and Trade, Aotearoa New Zealand Inclusive Trade Action Group
Three-Year Review of CPTPP, June 2023, (ITAG Review). Attached as Exhibit ‘E’.
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of international treaty making, including free trade and investment

agreements.

29. The Executive currently determines, on behalf of Aotearoa New Zealand,
whether to negotiate an international agreement, about what, with whom,
what positions to advocate, who sits at the table as negotiators, what
rights and interests to recognise and which to subordinate, what
compromises to make and what the final deal will look like. It then claims
executive authority to make the agreement binding on Aotearoa New
Zealand as an exercise of Crown prerogative. That includes free trade and

investment agreements that address and/or impact on the climate crisis.

30. Contrary to Te Tiriti o Waitangi, Maori are denied a seat at this table,
have no power to define (or co-define) the substance of an international
treaty, and hence have no control over those decisions that impact on
them. Maori responsibilities, duties, rights and interests are subordinated
by the Crown without any free, prior and informed consent (FPIC) - and
commonly without any information or disclosure of the likely

implications.

31. Just as there is no place for Rangatiratanga in the Crown’s assumed right
of international treaty making, there is no place for tikanga, matauranga,
kaitiakitanga or Te Ao Maori in the agenda setting, conceptual paradigm,
norms or rules of these agreements. Instead, the Crown deploys this
presumed authority within a western capitalist colonial paradigm of the

kind Professor Maria Bargh describes in her affidavit.!?

32. There have been incremental steps to address some of these concerns
since the Waitangi Tribunal’s Wai 2522 report and the Mediation
Agreement arising from that inquiry. But, as Tiriti assessments show,
these relationships and practices are still far from Tiriti compliant and do
not in any way recognise the authority of Rangatiratanga and limitations

on Kawanatanga as they apply to international treaty making.

10 Affidavit of Professor Ema Maria Bargh for this Inquiry, dated 21 October 2024.













41. My analysis of that draft text, also posted on wikileaks, pointed out that:

Instead of a 21°' century standard of protection, the leaked text
shows that the obligations are weak and compliance with them is
unenforceable. Contrast that to other chapters that subordinate
the environment, natural resources and indigenous rights to
commercial objectives and business interests. The corporate

agenda wins both ways. ...

In Article SS15 the parties merely agree to discuss ways to deal
with climate change with possible links to the APEC process. The
US and Australia oppose even that provision. There is no
reference to the regional carbon-trading scheme that Trade and
Climate Change Minister Tim Groser has been promoting, which
would expose climate change measures even more deeply to
speculative finance markets, although there is general

recognition of market-based mechanisms. 16

42. 1 was also provided with a tracked copy of the draft and final text of the

Environment Chapter,!” whose authenticity I can attest to. This shows a
significant downgrading of the already weak text, including replacement

of the heading “Trade and Climate Change” with “Transition to a low-

emissions economy”.

43. Wikileaks also posted a chart showing one delegation’s analysis of the

positions of the negotiating parties on various provisions, including

climate change. This indicated that New Zealand had reserved its

position on shortening the article.!8

44. The final version in the TPPA,’ retained in the CPTPP, is a soft provision

that promotes cooperation on technical solutions without requiring any

16 Jane Kelsey, “TPPA Environment Chapter & Chair’s Commentary Posted by
Wikileaks Issues for NZ”, 16 January 2014. Attached as Exhibit ‘H’.

"7 TPP, “Article SS.X. Transition to a Low-Emissions Economy”. Attached as Exhibit ‘I’.

18 “TPP Country Positions (6 November 2013)”. Attached as Exhibit ‘J’.
!9 TPPA/CPTPP Chapter 20: Environment. Attached as Exhibit ‘K.







Treaty of Waitangi Exception

46. It was clear from the Wai 2522 hearings that the Crown did not consider
whether the inclusion of its standard, and contested, Treaty of Waitangi
Exception in the TPPA would protect future Tiriti-informed measures that
the Crown might take to address the climate crisis, where these measures

allegedly breached New Zealand’s obligations under the TPPA.

47. That Treaty Exception was first devised by the Crown for adoption in the
Singapore FTA in 2001, before climate change was recognised as such

an existential crisis.

48. The Treaty of Waitangi Exception, contained in Article 29.6 of the
TPPA/CPTPP, reads as follows: 2!

1. Provided that such measures are not used as a means of arbitrary
or unjustified discrimination against persons of the other Parties or
as a disguised restriction on trade in goods and services, nothing in
this Agreement shall preclude the adoption by New Zealand of
measures it deems necessary to accord more favourable treatment to
Maori in respect of matters covered by this Agreement including in

fulfilment of its obligations under the Treaty of Waitangi.

2. The Parties agree that the interpretation of the Treaty of Waitangi,
including as to the nature of the rights and obligations arising under
it, shall not be subject to the dispute settlement provisions of this
Agreement. [Cross reference] shall otherwise apply to this Article. 4
panel established pursuant [Cross reference] may be requested to
determine only whether any measure (referred to in Paragraph 1) is

inconsistent with their rights under this Agreement.

49. The Treaty Exception is the only potential protection in the TPPA/CPTPP

that relates directly to Maori and Te Tiriti.??

21 TPPA/CPTPP, Chapter 29 Exceptions and General Provisions. Attached as Exhibit ‘L.
22 There is one very specific Annex on the International Union for the Protection of New
Varieties of Plants (UPOV) 1991.
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D.2 Indo-Pacific Economic Framework (IPEF)

64. The IPEF was negotiated by sixteen parties (described in paragraph
19(ii)) in 2022 and 2023. It was an unorthodox trade negotiation, driven

by the US according to its domestic imperatives. It had four pillars:

1.
2.
3.
4.

Trade pillar, which included an environment chapter;
Supply Chain pillar;
Clean Economy pillar (on climate change);

Fair Economy pillar, dealing with corruption and tax.

65. The Supply Chain Agreement entered into force on 24 February 2024.3°

The Clean Economy?®!' and Fair Economy agreements entered into force

on 11 October 2024, along with an overview institutional agreement. The

trade agreement has not been concluded.

66. There was no capacity or resourcing for Maori outside the Crown to

attend, or to effectively intervene in, those negotiations. Nga Toki

Whakarururanga prepared briefing papers that the Crown circulated to

other parties during various negotiating rounds.

67. Nga Toki Whakarururanga’s IPEF briefing paper on “Te Taiao

(ecosystem) and the Climate Crisis” warned IPEF negotiators:3?

The climate crisis is of existential importance to Mdori, to Aotearoa

and the world and this fact needs to be acknowledged within IPEF.

The title of Pillar 3 “‘Clean Economy” suggests an economic focus

that ignores the holistic inter-relationship of our shared planet’s

economic, social, cultural, ecological and spiritual dimensions.

30 The Indo-Pacific Economic Framework for Prosperity (IPEF) Agreement Relating to Supply
Chain Resilience. Attached as Exhibit ‘P’.

3! The Indo-Pacific Economic Framework for Prosperity (IPEF) Agreement Relating to a Clean
Economy. Attached as Exhibit ‘Q’.

32 Nga Toki Whakarururanga, “Position Paper on Te Taiao (ecosystem) and the Climate Crisis”,
IPEF Busan Round, July 2023. Attached as Exhibit ‘R’.





























































Paris Agreement on climate change — a major disincentive for

ambitious climate action.”’

E.5 The example of Clive Palmer

126. The risk of an ISDS dispute in Aotearoa New Zealand is not
hypothetical. Australia currently faces three ISDS claims brought by
Australian mining magnate Clive Palmer through companies he has
incorporated in Singapore to take advantage of the AANZFTA, which
has just been updated and still includes ISDS.

127. Palmer’s claims relate to matters he has litigated on and lost in the
Australian courts.®® His first claim, for A$300 billion, seeks
compensation for legislation passed by the Western Australian
Parliament as part of a commercial dispute with the state government
over licensing of an iron ore project. Two further claims, totalling
AS$110 billion, relate to the refusal of coal mining licenses in
Queensland for environmental reasons, including their impact on

carbon emissions.

128. Hearings on the first of those cases has begun and are expected to
continue for several years. The idiosyncrasies of arbitral panels and lack
of precedent and appeals means makes it impossible to predict whether
one or more of the three tribunals might accept jurisdiction, and they
could well produce different answers. Even if Clive Palmer’s claims fail
at the first hurdle of jurisdiction, he will have put the Australian
government to significant expense and introduced a potential chilling

effect into future decision making at local, state and federal levels.

%9 UN Human Rights Office, “Investor-state dispute settlements have catastrophic
consequences for the environment and human rights: UN expert”, 20 October 2023. Attached
as Exhibit ‘AN’.

80 Patricia Ranald, “Clive Palmer’s claims against Australia for billions renew pressure to
remove investor rights to sue governments from trade agreements”, The Economic and Labour
Relations Review, (2024) 1-13. Attached as Exhibit ‘AQO’.







133. There is a further risk that another foreign investor — or even a New
Zealand investor - may do as Palmer has done and bring an action using
one of these agreements by incorporating their company within that
foreign jurisdiction. They may not win. But even the threat of a dispute

may be sufficient to have a chilling effect on a government’s decision.

E.6 The Crown’s Rejection of ISDS

134. Since 2017, the Crown, through successive governments, has
acknowledged that the legal and fiscal risks of ISDS are unacceptable.
This major shift in position implicitly acknowledges the validity of the
concerns over ISDS that have been raised, including by Maori, since
they were proposed in a Multilateral Investment Agreement in the late
1990s, and during previous Waitangi Tribunal inquiries discussed

below.

135. The coalition government of Labour and New Zealand First, formed in
October 2017, adopted a policy of not including ISDS in future
agreements. This followed New Zealand First’s tabling of a private
members bill (Fighting Foreign Corporate Control Bill) in 2015 to
prevent ISDS being included in future agreements. That Bill was
defeated at its introductory stage by a single vote.®

136. The current government has maintained the “no ISDS” policy.
However, it remains just a policy and is not in legislation. Negotiators
and the Executive can still agree to include ISDS in free trade and

investment agreements and have done so.
E.7 New Zealand’s exposure to ISDS

137. Despite this shift in policy, New Zealand is still subject to ISDS in a
number of treaties, including with China, Hong Kong China, Japan,

Canada, South Korea, Mexico, Indonesia, Malaysia, among others.

% Fighting Foreign Corporate Control Bill 2015 — First Reading, Hansard, Volume:707, p.
5252, 22 July 2015. Attached as Exhibit ‘AT’.
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Many of these countries have active investors in fossil fuel, forestry,
agriculture, water, transportation, waste management, and a range of
other activities related to the climate crisis. They can also become
vehicles for investors from other countries. This evidence highlights

several key agreements which carry that risk.
Hong Kong New Zealand Investment Agreement

138. Arguably, the most problematic is the Hong Kong New Zealand
Agreement for the Promotion and Protection Investment (IPPA), signed
in July 1995.57 This was expected to be renegotiated following the entry
into force of the Hong Kong New Zealand Closer Economic Partnership
Agreement in March 2010. That renegotiation broke down, so this

agreement remains in force.

139. The Hong Kong IPPA can be described as an old-style investment treaty
that has strong guarantees to foreign investors, couched in very general

terms that are open to broad interpretation by investment arbitral panels.

140. An investment is defined broadly as “every kind of asset invested in
lawfully” and includes moveable and immovable property, intellectual
property rights, and “business concessions and licenses, including
concessions to search for, cultivate, extract or exploit natural resources”

(Article 1.5).

141. The guarantees to investors’ investments, which includes their returns,
are also extremely broad. They must at all times be “accorded fair and

equitable treatment, protection and security”. Under Article 3.2:

Neither Contracting Party shall in any way impair by

unreasonable or discriminatory measures the management,

7 Hong Kong New Zealand Agreement for the Promotion and Protection Investment 1995.

Attached as Exhibit ‘AU’.
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142.

143.

144.

145.

146.

maintenance, use, enjoyment or disposal of investments in its area

of investors of the other Contracting Party.

Protection against expropriation of the investment includes not only
termination or seizure of the investment, but also regulatory measures,

decisions and actions considered to have an equivalent effect.

The agreement predates even the 2001 Treaty of Waitangi Exception
and there is no specific protection for actions taken to meet Crown

obligations under Te Tiriti.

The Agreement has a very broad exception (Article 8) that

the provisions shall not in any way limit the right of either Party
fo take measures directed to the protection of its essential
interests, or to the protection of public health, or to the prevention
of diseases and pests in animals and plants, provided the way they
are applied does not amount to arbitrary or unjustified

discrimination.

Justification for measures taken wholly or in part in response to the
climate crisis and the Crown’s Tiriti obligations would need to be
justified as “protection of its essential interests”, “protection of public
health”, or “animal or plant life or health”. However, those are not self-
Judging categories, so whether the measure is directed to that purpose
can be challenged in an arbitral tribunal. Moreover, it is subject to a
“chapeau” that allows further challenge that it is a means of arbitrary or

unjustified discrimination.

I am aware that attempts by the Crown to revise this agreement to
exclude ISDS failed some years ago. It is possible for New Zealand to
exit this agreement at one year’s notice, although investments existing
prior to the date of termination continue to benefit from it for another

15 years. However, the agreement has not been terminated.






152.

153.

154.

155.

chapter has a similarly broad asset-based definition of investment that
explicitly includes “concessions conferred by law or under contract
permitted by law, including concessions to search for, cultivate, extract
or exploit natural resources”, as well as rights under licenses and

permits.

The chapter also has the standard investor guarantees referred to above
in paragraph 104 and is enforceable through ISDS, following the
(possible) submission of the dispute to administrative review or the

domestic courts.

The 2001 Treaty of Waitangi Exception applies. However, analysis of
the Exception in relation to ISDS highlights a further major deficiency:
the Exception only precludes a state-state dispute body from reviewing
the interpretation of the Treaty of Waitangi and the nature of rights and
obligations arising under it, not an investor-state dispute body. This
omission was canvassed in depth at the Wai 2522 claim as discussed

below.

The Agreement also incorporates the limited general exceptions from
the WTO agreements on trade in goods and trade in services, referred to
in paragraph 51 above. In addition to their other limitations, those
exceptions would not apply to the investor protection rules because they

fall outside their scope.

Unlike the IPPAs, free trade agreements like this that have an
investment chapter are difficult to exit for a specific reason, such as
terminating ISDS, because they have multiple chapters with other
interests at stake. They can be renegotiated to exclude ISDS but the
other Party has to agree.

TPPA/CPTPP

156.

The TPPA contained a then-standard US-style investment chapter with

ISDS (with an exception for ISDS on tobacco control measures). This
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exclusion of ISDS to remove exposure to legal risk, with application of
ISDS that requires consent of the country being sued being a fall back
option. The Cabinet Paper and NIA make no reference to Te Tiriti.

160. The MFAT website incorrectly asserts that the Treaty of Waitangi
Exception protects the Crown’s interpretation of the Treaty from review
by an ISDS panel.”? This misrepresentation continues to be made,
despite being pointed to on many occasions. As explained above, the
Treaty Exception refers only to “more favourable treatment” and
applies the “chapeau”. Crucially, it only excludes state-state dispute
bodies from reviewing Crown interpretations of its Tiriti obligations;
that exclusion does not refer to the provisions providing for ISDS. As
explained below, the Wai 2522 Tribunal agreed that this was

problematic.

161. Nga Toki Whakarururanga articulated these concerns in the ITAG

review, as summarised by the Crown in its report:

Nga Toki Whakarururanga said that Maori Tiriti rights are
currently vulnerable to ISDS in relation to climate change
measures involving Indigenous Peoples, and in relation to
decisions around natural resources such as water and mining,
given that New Zealand does not have side letters to exclude
ISDS between New Zealand and all CPTPP Parties (New
Zealand has such side letters with Australia, Brunei, Chile,
Malaysia, Peru and Viet Nam). There was also concern around

current general protections for natural resources.”
-162. Nga Toki Whakarururanga recommended that:

The Crown seeks the support of the other ITAG Parties to
promote, as an implementation issue, the exclusion of ISDS

Jrom the CPTPP during the forthcoming review; for those

72 MFAT, “Investment and ISDS”. Attached as Exhibit ‘AY".
3 ITAG Report, p.30. Attached as Exhibit ‘E’.













172. Wai 2522 Counsel Annette Sykes and myself as the claimants’ expert in
the inquiry entered into dialogue with the MFAT legal division over this
protocol. However, the Protocol that was unilaterally finalised by
MFAT does not meet the Tribunal’s recommendations.” All control
remains in the hands of the Crown. Nga Toki Whakarururanga
conveyed its objections to the Minister for Trade, Foreign Affairs énd
Minister of Justice on 21 December 2022 that “kdwanatanga
subordinates any exercise of rangatiratanga in this process” and
challenged the competency of MFAT to “make decisions about Maori
interests and the proper legal interpretation of exceptions without

effective Maori input”. %

173. The letter to ministers noted that MFAT’s protocol could only be an
interim measure and sought “active dialogue with the legal division for
a successor instrument that addresses the above concerns and applies to
these additional circumstances in a manner that reflects the relationship
of rangatiratanga to kawanatanga.” That has not happened. This is
another example of MFAT dictating the terms of Maori participation
and protection in breach of the principles of Rangatiratanga, Mutual

Recognition and Respect, Partnership and Active Protection.

Wai 2522 report on E-commerce, ISDS and Regulatory Chill

174. The risks associated with ISDS were discussed further in the Wai 2522
hearing on the Electronic Commerce chapter of the CPTPP. The key
concern about ISDS was, and is, not whether an actual case against New
Zealand would succeed. It is what we refer to as the “chilling effect” of
the existence of ISDS on decisions. The Wai 2522 Tribunal in its E-

commerce report set out the concerns:

7® MFAT, “Protocol to apply in the event of an ISDS case where the Treaty of Waitangi
exception is likely to be relied on”. Attached as Exhibit ‘BA’

80 Letter from Moana Maniapoto and Pita Tipene to Minister Damien O’Connor and others, 21
December 2022. Attached as Exhibit ‘BB’.
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“AJ” | Chao Wang et al, “International Investment and Indigenous Peoples’ Environment” 505-518
“AK” | Nicolas Perrone, “Local Communities and ISDS” 519-545
“AL” | Statement from United Nations Rapporteurs to UNCITRAL chair 546-552
“AM” | UNCTAD, “Treaty-based investor-state dispute settlement cases” 553-574
“AN” | OHCHR, “Investor-state dispute settlements have catastrophic consequences” 575-576
“AQO” | Patricia Ranald, “Clive Palmer’s claims against Australia ...” 577-589
“AP” | “Billionaire Aussie miner moves business to NZ ..>” 590-592
“AQ” | “Mining giant sets sights on NZ, including conservation land” 593-594
“AR” | ““Greens launch petition to protect conversation land from mining ...” 595-596
“AS” | “Hapii, Forest and Bird oppose Northland lithium mine” 597-600
“AT” | Fighting Foreign Corporate Control Bill 2015 — First Reading 601-615
“AU” | Hong Kong New Zealand IPPA 616-624
“AV” | China New Zealand Agreement [PPA 625-648
“AW” | China New Zealand FTA. Chapter 11. Investment 649-661
“AX” | Cabinet Paper, “CPTPP Approval and Authorisation to sign ISDS Side Letter with
Chile” 662-676
“AY” | MFAT, “Investment and ISDS” 677-679
“AZ” | MFAT, Second Protocol to Amend AANZFTA 680-681
“BA” M’I,?AT, “Protocol in the event of an ISDS case where the Treaty of Waitangi exception 682-684
“BB” | Letter from Moana Maniapoto and Pita Tipene to Minister Damien O’Connor 685-686

e




	Affidavit of Elizabeth Jane Kelsey dated 21 October 2024
	Affidavit of Elizabeth Jane Kelsey dated 21 October 2024 Part 2

